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State—Federal Judicial Councils Promoted at Rhode Island Forms
Conference of Chief Justices Session in New Orlearfs ) >tale-tecera

dicial Council
Chief Judge Henry A. Politz (U.S. 5tifiederal courts do not have the judges loy the federal courts.” Chief Justice Ellen - ; i
Cir.), featured luncheon speaker at the migdministrative staff to handle all of the ned. Peters (Conn. Sup. Ct.), chair of the C%]egr?g).l\js:istgzrzz(r)zsI(?]cs(ligl.e(;t\.])u;;lg‘e]jgge
year meeting of the Conference of Chiefimes being created by Congress. communicated the committee’s opiniogruce M. Selya (U.S. 1st Cir), a state—
Justices (CCJ) in New Orleans in January, State-federal matters raised at the ¢about state court representation and patrti deral judicial council has beeniorganized
told the chief justices that one of the “brigliérence also included cooperation betwepation in long range planning for the fed: Rhode Island.
spots” in court relations in Louisiana westate and federal courts and tribal courts eral courts to Judge Otto R. Skopil, Jr. (U
the state—federal judicial council there addian reservations, a matter specificalBth Cir.), chair of the U.S. Judicial Confe'ihe new council was held in September of
the vehicle it provided for “communicadiscussed at the meeting of the Tribal, Staece Committee on Long Range Plann Ndst year in Providence at the Brown Uni-
tions between state and federal judges|’and Federal Relations Committee of the The conference also adopted strongresq

. o ; ; . . : . T'Versity Faculty Club. Five state judges and
Judge Politz recounted situations wh J. Chief Justice Stanley G. Feldmadmtions on issues of federalism, mcludlng) y y judg
state courts and federal courts have sh

(edz. Sup. Ct), c_halr of the committeethe f°“°W'.”9: . L structure of the organization and potential
courtrooms. He told of a recent state cqueported on the Arizona Court Forum that opposition to pending legislation Dreas of cooperation between state and fed-
asbestos case that was tried in a feddrak been organized in his state and| thengress that would “broadly preempt al courts, a topic that was by unanimous
courtroom. When the air conditioning brok&xcellent opportunity” the forum providedraditional authority of the highest courts reement’one of “great importance.”
down in the courtroom used by the Louisier federal and state judges to meet with atiek states to regulate the ethics and prad feg- '
ana Supreme Court, it reconvened in theoperate with tribal judges on many issusi®nal responsibility of employees of thg
local federal court and held its sessiotizat arise involving the three systems. Subrepartment of Justice” (a reference to a
there. issues include joint training of judges aridcorporating a Department of Justice r

“Sharing facilities wipes out bad feelprosecutors, recognition of decisions| eflowing U.S. prosecutors to communic
ings,” Judge Politz declared. “State artdbal courts, and accessibility of tribal codesgith persons represented by counsel);
federal judges need a cooperative spigihd tribal appellate case law. The commit- support for continued funding of tk
because we are all part of the same systetag also received a report on the meetingSiate Justice Institute;

He also told the chief justices that turthe U.S. Ninth Circuit Tribal Courts Task support for federal funding for sta
ing more criminal offenses of the typeSorce in Reno, Nev., in October at theourts that includes recognition that blg
traditionally handled by state courts intdational Judicial College. or formula grants are preferable, that fu
federal crimes will not resolve the crisis|of The conference received and discussed@ programs should be balanced and
crime in the United States. He said theportofits Ad Hoc Committee onthe Longlude civil and family justice as well :
Range Plan of the Federal Courts, whichiminal justice, that planning and distrib
had reviewed thé&roposed Long Rangdion mechanismsin the state should incl
Plan for the Federal Courtsublished last court representation, and that “federa
ear. The report stated that changes in juiitposed obligations should be accom
cial roles in the next century that will haveied by unrestricted federal funds co
. “profound implications” for both court sysmensurate with the obligation imposed™,
Combat Gender Bias tems require “that state judges particigated (SZhieféus),ticeJqseph R-WeiISF)erEerf(R.l.
; in a substantial and meaningful way in the support for a condition that federal law Sup. Ct.) was instrumental in the for-
In Court SyStemS coordination of long range planning amorenforcement block grant programs include mation of Rhode Island's State—Fed-

State and federal judges are act ngme_?;ate and federalﬁt_:ourtj.”h | dsézte Clofurt(;unctions anﬁl agpré)priation of eral Judicial Council.

i R e committee affirmed the “nee eral funds “to ease the burden on state ) . )

:joe%eg?;sr ier gﬁl\ﬁrgigﬁz_to combat er(1)ngoing state court participation in angourts resulting from the expanded law JudgeSelyaa(;ld ﬁh_lefJudstlt_:eWer;st_)erger
Exemplary activity in this area is injudicial planning commission establisheenforcement capacity” of local policg. | "/¢'® esignated chair and vice chair, re-

T spectively, of the new council.
AlaSkE.i' wher_e the st_at_e—federal judigial The agenda at the first meeting included
council appointed a joint State—Federal

. attorney calendar conflicts and cooperation
Gender Equality Task Force. y P

Co-chairs of the task force are Ju gState JUSUCES, Federal JUdgeS Attend in the use of interp_retgrs for the Qeaf.
caren Hunt (Alaska super. ct)_andCertification of Law Conference e e T e

Judge James K. Singleton (U.S. D. . . )
AIasgka). The 13—memb%r '[ask(force n- Twenty-three state supreme court juistypically used in diversity cases wherg ﬁr{m;ldgzncel,_ V(‘j”th s_evetr: Stéite judges and
cludes representatives from other Alasktces and federal circuit, district, and banissue of state law cannot be resolved ‘{,ﬁ_he erat_JU_ Qets mda %ﬂ da?Ce-

courts, state court administrators, prodUptcy judges from across the country|aeference to existing case law or legislg- f e participants decided to announce
ecutors, and bar leaders. tended a one-day workshop on certificatigion. Robbins proposed that the procedj? ormation of the new council in the state

The task force is divided into threeof questions of law from federal courts|talso be adopted for state supreme co %Orﬂogjﬂﬁgtgoﬁﬂ'ﬁt 'ssues for consider-
i i tate supreme courts. The workshop, spaimat may on occasion need to apply thel|l ) o .
subcommittees, which focus on staté P P Y PRy The main topic of discussion related to

courts, federal courts, and the legal prasored by the American Judicature Sociedy another state. . : L
fession, respectively. The task force cortAJS), was held at the University of Denver Prof. Geri J. Yonover, of the Valparai {f1e appointment of trial counsel for indi-

ducted surveys, developed and distribSchool of Law in December. University School of Law, argued for "mg_(lentldefzr_]dants|réctrr|1m|nal casfeﬁ:ThelcFun-
uted public relations materials, organized Workshop participants heard the resulting the certification process. She pré’ gsot ]‘ISCUSSE € useo g”}lc?h aw
informal education programs, establishe@f & recent comprehensive survey of stagesed that parties who elect to bring thepHcents orlpro ono cases“gn ? OL cc:jom—
mechanisms for fund raising to suppprustices’ and federal judges’ attitudes teases to the federal forum where a lgjlct] rekglcilr\}:;\] ts\?vmlncar oDn Abourtslt wnaer
ongoing activities, and prepared a se oyard certification. The survey was carferum was available be barred from askil‘egf ack—uvvhat vve L.an Do About It.
recommendations in the three focus are&éicted by the AJS. Forty-three states ctite federal courts to certify a question of A;?gﬁ meeting of the council was held
“to reduce instances of discriminatiprr€ntly have some form of certification prostate law because they could have brought, '~ ~ - _
based on sex, and to create an atmosphé&RSS- the suitinthe state cour)t/initiallyand avoided 'th the formation of the Rhode ISI‘fin(.j
in the state and federal courts of fairness Both federal judges and state justicése delays inherent in the certification pr&ﬁuﬁcnf tr(;eée are nov(\]/l 32active gggncns n
to all litigants and participants.” reported a high level of satisfaction witbess. the United States and Its territories.
In the Western District of Washingtoh,their recent certification experiences. | At one session the attending judges
state and federal judges met in Seattle on In @ plenary session, the federal partigirafted recommendations to guide future
January 21 for a day-long “Federal-StatBants also shared their experiences usigvelopment of the certification process:
Judiciary Gender Bias Workshop.” Thecertification, some noting problems witlRecommendations included (1) adOptorLrISide
workshop agenda was prepared by Judg€lay in receiving an answer fro_rr_] suprenoéa certification process by the seven stat T
George W. Colby (Wash. Dist. Ct.) anceourts to which they had certified quesupreme courts that have none, and (ig .
Magistrate Judge Cynthia Imbrogno (U|stions. Others described the excellent reladoption by each supreme court with a>Cience Manual for Judges 2
W.D. Wash.). tionship they have with state justices—angrtification process of a time limit for _ L .
Twenty-five judges attended the workice versa— resulting from informal cominforming a certifying court of its decisign Obiter Dictum: Discretionary Access
shop, including a representative of th&unications thathave helped resolve del@yanswer or not answer a certified question to Federal Courts 2
local tribal court. It included presentaProblems. | of state law.
tions on “gender and justice” in both state  The issue of whether the certification The workshop was supported by a gr
and federal courts, the legislative futyr@rocess should be enhanced or limited the State Justice Institute.
for issues of gender bias, and small groufebated atthe workshop by two legal schol- The AJS will publish a manual on the
discussions. ars. certification process this spring. Any court
In two other states, Minnesota and Prof. Ira P. Robbins, of the Washingtoor state—federal council wishing to conduct
Hawaii, federal court judges have beefchool of Law at American Universityits own certification workshop should con- | .
included in the membejrsh?p of state courgued for expansion and refinement of|tkect Jona Goldschmidt at the American JuN%tl;%?gglegSg;FS of48tate—Federa
task forces on gender fairness. current certification process—the procesifcature Society, phone: (312) 558-6900.
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FJC Science Manual To Be
Made Available to State Judges

published handbooReference Manualtains a series of reference guides on
on Scientific Evidenceill soon be avail; specific scientific topics, including epi-
able to state judges through private putlemiology (the study of the incidence,
lishers. The manual is free of copyrightistribution, and origin of human dis-
restrictions. ease), toxicology (the science of poi-

Eight private publishing companiesons), surveys and statistical samplings,
either have decided to reprint the manuaNA evidence, statistics, multiple re-

knowledgeable observers g

and offer it for sale or are consideringression (the relationship between twg State and federal court sy
doing so (these companies, with contamtmore variables), and economic losses€Ms have urged that so

OBITER DICTUM

Discretionary Access—A Novel Way to
The Federal Judicial Center's receritly The second part of the manual con- RE€allocate Cases Between State and Federal Courts

by Jon O. Newman tween a district court and a court of appeals

Chief Judge, United States Court of| @S thg entry point may seem startling. I_3ut

Appeals for the Second Circuit there inno _structural reason for not lodging

discretion in a court of appeals, and the
choice of court should be

carefully considered.

Placing discretion in the
district court has the virtue

In recent years many

telephone numbers, are listed belowh damage awards.
The manualis available on the Internetat A final part, divided into two sec-
“http://www.fic.gov”.

of the manual. The FJC cannot distribugpecial masters.
the manual more widely.

ence or technology.” The 1993 decisjdion.
of the U.S. Supreme Courtiaubert v.

S. Ct. 2786 (1993) has heightened |thensidering doing so:

need for judicial awareness of scientifie Clark Boardman/Callaghan, (800)

principles. 221-9428 (customer service/order
The reference manual is divided into department);

three parts. The first part deals with case Lawyers’ Co-operative Publishing

management and evidentiary issues.Co., (800) 254-5274 (sales depart-

“Management of Expert Evidence,”|a ment);
section in the first part, was written bye Lawyers’ Weekly USA, (800) 451-

Judge William W Schwarzer, director|of 9998 (will be offered to subscribers

the FJC until his retirement in March of only);

this year. « LRP Publications, (800) 341-7874
Judge Schwarzer reviews actigns ext. 307 (sales department);

judges can take in managing cases in-Matthew Bender Co., (800) 223-

volving scientific evidence, formthe ini- 1940;

tial conference with attorneys for assesa- Mealey Publications, (800) 925-

ing the case and defining and narrowing 4123 (customer service);

the issues to the final pretrial conference. Shepard’s/McGraw-Hill, (800)

He also discusses use of magistrate525-2474 (sales department) (for

judges, special masters, and court{ap-information on bulk sale discounts,

pointed experts; discovery and disclo- call Steve Brunette at (719) 481-

sure procedures; and handling in limine 7576); and

and summary judgment motions. » West Publishing Co., (800) 328-
The introductory part also includes 9352 (sales department).

analysis of the evidentiary framework|of Publication plans and prices can only
trials involving expert scientific evidencehe obtained by calling the numbers

prepared by Prof. Margaret A. Berger @fbove.[]
the Brooklyn Law School.

tions, relates to two “extraordinary pro-
Allfederaljudgesreceived a free copyedures”: court-appointed experts an

The reference manual is the product

The purpose of the manual is “to a&f a cooperative effort by the Federa
sistjudges in managing expert evidencjdicial Center and the Carnegie Corpa- some cases to the state co
primarily cases involving issues of scration of New York, a charitable institu-

The following private publishers have
Merrell Dow Pharmaceuticals, Incl13| decided to republish the manual or ar

of using a more traditional
entry point. It also creates
the opportunity for review
of the district judge’s exer-
cise of discretion. A consid-
eration that weighs against
placing discretion in a dis-
trict judge is the desire to
avoid the appearance (and,
occasionally, the reality) that
adecision to leave a particu-
currently being filed in fed- lar case for the state court
€ eral court in which there is little, if anyyas made to reduce the judge’s burdens,
significant federal interest. Second, a mothther than because of a principled assess-
est curtailment in the growth of federahent of the appropriateness of a federal
court cases will enable the federal courtsaourt forum.
remain at approximately their current size, Placing discretion in the court of appeals
rather than grow into a large, bureaucratias the virtue of lodging the discretion in
system that would eventually undermirjedges with a circuitwide vantage point for
the need for having federal courts at all.viewing the evolution of federal law within
Since state courts now handle about 9##ir circuit and exercising discretion against
of all cases filed in the United States, a vemproad frame of reference. A district judge
slight shifting of cases from federal to statgould assess a particular case only in light
courts will result in an insignificant perof the other cases filed in that judge’s court;
centage increase in state court caseloagsappellate judge would assess the need to
but will have a major stabilizing effect offile a particular case in federal court in light
federal courts. Because state court volum#sthe other cases coming to the court of
will undoubtedly rise in the coming yearappeals from all of the district courts of the
because of population growth, the slightrcuit.

reallocation of cases fro
federal courts to state cour
is necessary. Though bo
court systems currently la
bor under large volumeg
there are two fundamentd
reasons for making a slig
adjustment and allocating

)

system.
First, there are some cas

tem. filed case. This choice is related to the
Until now, those calling for reallocatigrechoice of placement of discretion since, if
of cases from federal to state courts hadiscretion is lodged in an appellate court, it
usually urged that all cases within desigrould make more sense to rule on entry of
nated categories be shifted. The categayew case into the federal system rather
most frequently mentioned is diversity |ghan reallocate an already-filed case.
citizenship cases, or at least in-state plain-Structuring the discretion to determine
tiff diversity cases. A novel alternative tentry rather than reallocation will help ex-
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Justice Susan P. Graber, Oregon Supreme Court; Chief Justice Thomas J. Moyer, Supreme Court of
Judge Sandra Mazer Moss, Court of Common Pleas of Philadelphia; Judge Alexander H. Williams HF; . N A
Superior Court of Los Angeles County; Senior Judge Peter T. Fay, U.S. Court of Appeals for the Elevei@dle abolition of entire categories of fed

the categorical approach is a system ddite the case by making the venue deci-
“discretionary access™—a procedure faion the very first step, thereby letting the
enabling federal court judges to exerdisiigants know at the earliest possible mo-
discretion whether a particular case withinent whether they will be proceeding in
federal court jurisdiction ought to be litifederal or state court. It also avoids letting
gated in federal or state court. This apn already-filed federal case acquire a cer-
proach has recently been recommendedtbin momentum just by being filed—a mo-
the Long Range Planning Committee of tlieentum that might be enhanced by ancil-
Judicial Conference of the United Statedary matters such as temporary restraining
The principal virtue of discretionary acerders, prejudgment remedies, and confi-
cess is that it permits cases to remaindentiality orders. Another virtue of “entry”
federal court whenever the need for a feidther than “exit” discretion is that, as law-
eral forum exists, but facilitates the reallgrers observe how entry discretion is being
cation to state courts of many cases |fexercised, they will develop their own sense
which a federal forum serves no signiféf what cases are worth trying to file in
cant purpose. Moreover, discretionary atederal court and will file most matters in
cess is a more politically palatable devistate court, whereas an exit discretion would
for accomplishing a modest reallocation afvite lawyers to file routinely in federal
8es from federal to state courts than whateurt hoping to avoid reallocation.
ral (4) Consequences of Discretionary Ac-
cess A choice can be made between two

Circuit; Senior Judge Monroe G. McKay, U.S. Court of Appeals for the Tenth Circuit; Judge Robi
Cauthron, U.S. District Court, W. D. of Oklahoma; Chief Judge Michael A. Telesca, U.S. District Court,
W.D. of New York; Mr. Robert M. White 1l, Washington, D.C.; Professor Daniel J. Meador, University of

Virginia Law School, Charlottesville, Va.; Professor Ira P. Robbins, Washington College of Law, Ameri¢an

University, Washington, D.C.

Published in the Interjudicial Affairs Office, Federal Judicial Center, One Columbus Circ
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The opinions, conclusions, and points of view expressed irSthe—Federal Judicial
Observemre those of the authors or of the staffs of the Interjudicial Affairs Office of the Fede
Judicial Center and the National Center for State Courts. On matters of policy, the Fedd
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éourt jurisdiction.

estructured in different ways.

alternate routes to be followed once a case
has been reallocated to state courts under a
system of discretionary access. One conse-
BBence is to leave the reallocated case en-
tirely within state court jurisdiction, where
itwould receive a state court trial, whatever

Alternative Forms of
Discretionary Access

A system of discretionary access ca

(1) Scope of Discretionary Accesa

discretionary access system could be insfiate court appellate procedure is available,

ted_f_or all civil cases within legislativelyand the existing opportunity for Supreme
ntified categories, or, more narrowlGourt review by petition for writ of certio-

Judicial Center and the National Center for State Courts speak only through their respecf@&those civil cases within identified catrari. The other consequence is to leave the

Boards.

A note to our readers

egories that satisfy legislatively prescribadallocated case within state court jurisdic-
criteria.

_ . _ tion—subject, however, to an application
(2) Placement of DiscretioiThe discre+ to the relevant federal court of appeals after

tion to determine access for each case coglhal judgment to obtain federal appellate

TheState—Federal Judicial Observerelcomes comments on articles appearing in it and idep® placed in either the federal district cowsbnsideration of a particular federal issue

for topics for future issues. Th@bserverwill consider for publication short articles an
manuscripts on subjects of interest to state and federal judges. Letters, comments, and

should be submitted to Interjudicial Affairs Office, Federal Judicial Center, Thurgood Mar:ﬁ‘%stric

Federal Judiciary Building, One Columbus Cirele., Washington, DC 20002-8003.

appeals that the very idea of choosing be

dor the federal court of appeals. It is 'sftesented by the case.

on to think of cases originating in the The virtue of a bifurcated appellate sys-
t court and moving “up” to a court ofem in the context of discretionary access

See OBITER DICTUM, page 3
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State and Federal Judge Florence Allen Registered Series of Firsts in Long Career
Ohio Woman Jurist Gained High Academic Honors, then High Achievements in Judicial Offices

with  workplace| nessee River watershed to control flooding,
safety requirements promote navigation of interstate waterways,
and a ruling thatand produce electrical power. The three-
nonviolent and judge district court panel over which Allen
uncoerced picketingpresided upheld the constitutionality of the
was lawful. Allen| act in its entirety, providing Roosevelt’s
also decided manyNew Deal government with a monumental
issues related to invictory. In Filburn v. Helke 43 F. Supp.
creased urbaniza41017 (S.D. Ohio 1942), Allen dissented
tion and new meth-from the majority ruling that national wheat
ods of municipal crop controls exceeded the constitutional
governance. Herreach of the federal commerce power. The
first decision on the Supreme Court later reversedifickard v.
Ohio  SupremeFilburn, 317 U.S. 111 (1942), following
Court upheld theAllen’s reasoning that the growing prac-
constitutionality of tices of an individual wheat farmer affected
Cleveland’s city interstate commerce and could therefore be
the U.S. Court of Appeals for the Si tficipal suffrage for manager plan,qationally regulated. Allen also issued the
Circuitin 1934, she was the first woma yyomen, a legal fron- Wh|c_h_replaced _th first f_ederal cou_rt rullng_ calling for deseg-
the United States to serve on a federal ¢ rllﬁfde\_/eloped by_ the Florence Ellinwood Allen (1884—1966) mun|C|paI_ election regation in public housing a year after the
of appeals and was the first woman cir rag|s_ts foII_owmg (P:wgto pourtglsy ofI TP:je \cl)Vﬁ_stern Reserve Histori- syst_em with a pro—Supreme Courtdg(_:lared ramallyse_greggted
chief (1958-59). However, efforts to defeats in their cam- ca .°°'f‘y' eveland, .'0-) pprtlonal represer)-educational facilities unconstitutional in
evate Allen to the position of first womaR2/9" to amend state constitutions. Shartation plan. Changes in the state consti@rown v. Board of Educatio@47 U.S. 483
ter women secured the right to vote witon to allow municipalities greater powergl954).

justice on the U.S. Supreme Court w : : _ : o
unsuccessful. Despite acampaign by Al ke passage of the 19th Amendment, Allefiself-governance had resulted in the pas- Championed Women'’s Rights

supporters to appoint her to the Supr Iﬁgnounced her nonparti.san candidacy B2YE of no_vel 'egis"%“_of? con_cerning ed €@ Throughout her lifetime, Allen champi-
Court during the Roosevelt, Truman, urt of common pleas judgeship. Woméion, taxation, and civil liberties. Allen p oned equal rights for women. Like many of

Eisenhower administrations, her predictigf™ Poth parties withwhom she had workéiipated in judicial efforts to clarify theper contemporaries in the suffrage move-
tor woman suffrage and world peace, aseaning and constitutionality of many ent, Allen staked her claim to full partici-

that a Supreme Court appointment “wilP : :
never hap%en to a Woma%pwhile | am Ii\y\_/ella§ _major’ newspapers, unions, churc thf;se1 Stz_itutes throughout her tenure o ion in public life on grounds of equality
ing” ultimately proved to be true. and citizens’ groups, rallied to her causstate’s highest court. _ s well as a belief in women'’s heightened
. . A and in 1920 Allen became the first woman After two unsuccessful bids for federa}, ;4 perspective. Such elevated moral
F.’rofessmnal L'_fe n Oh'o_ elected to sit on a state court of genetegislative office in 1926 and 1932, All erspective “is the real reason for having
Born in Salt Lake City, Utah, in 1884 fqrisdiction. Two years later, the sam&as chosen by President Roosevelt to fil Bmpetent and upright women serve as
parents active in state politics and progressnstituency mobilized “Florence Allervacancy on the U.S. Court of Appeals flidges,” she noted in her memoirs, “When
sive reform movements, Allen spent mogiyps” throughout the state to campaighe Sixth Circuit in 1934. Despite Strong,omen ofintelligence recognize their share
of her professional life in Ohio, where sh@ her successful election as an indepesupport for her nomination in many qu [ and their responsibility for the courts, a
firstbecame active in the women’s suffragfnt candidate to the Ohio Supreme Cauetrs, the appointment of a woman to werful moral backing is secured for the
movement as a college student at Weste(flen was re-elected to the court in 1928 tigderal appellate bench provoked consi g%ministration of justic% ;
Reserve University. She earned a mastghg |argest plurality ever won for that ofable controversy: Allen recalls in her mem- Allen retired from the bench in 1959
degree in political science from Westefgg, oirs that one of her Sixth Circuit brethre8pe gied of a stroke at the age of 75 in
Reserve in 1908 before deciding to pursueas a state supreme court justice, Alleeportedly was ill for two days after—a eptember 1966. She remained the only
a legal career. Barred because she Wageided numerous legal issues reflectibgcause of—her appointment. woman appointea to a judgeship on the
woman from attending the university's Ia®hio’s importance to the nation’s increas- Supported New Deal U.S. courts of appeals during her lifetime.
bEhe next appointment, in 1968, was Judge

ighirley Ann Hufstedler for the U.S. Court

erring to New vork University, one ofthenany decisions favorable to aggrie &dcovery initiatives. She rendered her masitAppeals for the Ninth Circuit. Not until

Ef\fl(\;r:?g:lj fu(:lror(ijxl/?lelnetshteo Sfounqu stir;:(i:tert] ployees, including a decision consirgaleprated decision in the 1938 case chile end of the 1970s, when women's rights
privieg fhg the state Workman’s Compensation Ainging the constitutionality of the Tennegctivity was again on the rise, were women

mid-19th century. broadly to preserve an employee’s actiQg i i i i i
: . e Valley Authority Act, which authorizeéppointed in large numbers to the federal
Despite her academic success (she|wgiainst an employer who failed to complyam and%eservoiryconstruction inthe T jm%ri)ciary. 0 °

OBITER DICTUM, from page 2

at the top of her class
at Chicago and second
in her class at NYU),
Allen had difficulty
(Adapted from a profile of Florence Allenjifinding a legal job in
Women in Law,a biographical referenceOhio after graduating.

work to be published by Greenwood Pregsirned away from
in 1995.) numerous law firms,

Florence Ellinwood Allen’s career re she qpened her own
resented a series of “firsts” for AmericaR} 2ctice and e_stab-
women in the law. She was the first wo 'ﬁhed a reputation as
elected to a state court of last resort ( rﬁgunse,l for the
Supreme Court, 1922-34) and the firggomens suffrage
woman to sit on a trial court of gene ovement. In 1916,
jurisdiction (Court of Common Pleas f llen ar_gued before
Cuyahoga County, 1920-22). Appointe € O.h'o Supreme
by President Franklin Delano Roosevel ourt in favor of mu-

by Sarah L. Wilson
Judicial Fellow
Federal Judicial Center

=

plaintiff diversity cases; out-of-state plain- )

tiff diversity cases below a jurisdictionaCOI’]greSSIOnal P|an |S

is that it provides a useful “second chantdn that should be avoided. Third, the e eggwsoeusnrtlgzi?ggégggépgZ%r;g?;rili'g?rggﬁ m ajor TOpIC at

to have a federal issue decided by a fedesle of discretion could be monitored |y, 4| claim: FELA cases: Jones Act ca@ommittee Meeting

foruminthe eventthatthe case wasinitialongress so that adjustments in eligible 4 ER|SA cases.

reallocated to the state court but, upon figiitegories or in criteria could be made If it A 4 alternative to instituting a system The “Contract with America,” the legis-

development, presented an important federe determined that cases were bein 6?E1Iiscretionary access nationwide, consi@tive plan of the Republican majority in

eral issue that could not have been fullocated too frequently or too sparingl ‘eration should be given to legislative aihe House of Representatives of the 104th

anticipated at the outset. A further procedural choice concelng iization of a pilot project to experimr&jongress’ was a major topic of discussion
(5) Discretion ProcedureThe choices the opportunity of the parties to present h such a system in two circuits for two| gt the biannual meeting of the Federal—

here concern the elaborateness of the sysntest their arguments for and against|difiae years. State Jurisdiction Committee of the Judi-

tem of exercising discretion. At one excretionary access. One approach would bery, & discretionary access decision showligl Conference of the United States, which
treme, there could be a detailed explanatitrtreat access as a normal subject of lit 95 an entry decision for leave to file, ratheas held in California in January.

by the judg_e of the reasons fo_r allowin tii)n,permitt.he_partiesto aIIegefthecirc "than an “exit” decision to reallocate an Although committee members held
case to befiled (or reallocating it to the stastances weighing for and against acc ﬁﬁeady-filed case. The discretion as to|dengthy discussions about substantive parts
court), followed by appeal for abuse aind then resolve, after a hearing, any fass should be lodged in the appropriaéthe legislative plan that would affect the
d!scret!on (at least in those cases w erml_dlsputes framed by the 0pposing CoRyaral court of appeals, the discretion to hiiciary, including habeas corpus reform
discretion was exercised to leave the gasetions. Anothe_r approagh is to permit REercised by any active judge of that cousind prisoner civil rights litigation, the com-
for th_e state court). Under such a regimearties to submit only _affl_dawts and h e decision to grant or deny access shoifltee took no official action on any pro-
the discretion would have to be lodged inthe judge (whether district or appellat®)s made on the basis of the parties’ aﬁiq?osed bil

d?strfict courtin orldertﬁ affohrd the oppor L&e without any hearing to resolve fact 9|ts, without the need for a hearing, and the |sees relating to prisoner civil rights
nity for an appeal. At the other extreme, thisputes. decision need not be accompanied by @hation were reviewed in detail. How-

exercise of discretion could be simply |an The “no hearing” approach helps ex 8xplanation of reasons nor be subiec © -
up-or-down ruling, without explanation andite matters and also avoids the nee geal. In any case reallocated to tr{e | %??hrn SF;E;”}'I‘;orgcgf”][hmeesld?t'oe”s ;?::;;)QS'
without any appeal. place the federal judge in the awkwar urt, opportunity should be provided, A oo %ostponed pending fu)r/trr)]er study

Though an exercise of discretion is noposition of resolving factual disputes cORa, final iudament. to petition the aporoori:
mally accompanied by an explanation arerning the fairness of the state court. | ;.o fedejral gourt 0’f ap%ealsfor Iea\lloepto aveThe committee also discussed, but took

by an opportunity for appeal, there are Conclusion that court resolve any federal issue %9 action on, pending legislation in the
strong reasons for favoring a “no explana- Congress should be urged to createsgnted by the record. ongress relating to products liability re-
tion/no appeal” approach. First, the consgystem of discretionary access to federala system of discretionary access, hoierm and private securities fraud litigation.
quence of a negative ruling is nota denial @urts applicable to civil cases within desver structured, offers a flexible, achiev- [talsoreviewed the proposed long-range
any substantive right, but simply remits thgnated categories of the present concaple way of moderating the growth of feddlan for the federal courts, particularly the
litigants to a state-court judge, bound t?léntjurisdiction of federal courts. No alteral court caseloads and thereby stabilizifgapter in the plan on “judicial federalism.”
oath and the supremacy clause to apply Hifon should be made with respect to acceiss size of the federal judiciary. It also Judge Stanley Marcus (U.S. S.D. Fla.)
applicable federal law as faithfully as woullgh federal courts in criminal cases or in cjviichieves the purpose—important to boghairs the committee, which includes four
the federal-court judge. Second, a sysi@ses now within the exclusive jurisdictiofederal and state courts—of making suedief justices of state supreme courts.

of discretionary access shouldideally fung federal courts. An appropriate group @fat state courts remain the forum for all The committee will meetagain in Jufie.
tion with utmost expedition. An appedlategories for initiation of the discretionaryases except these that belong, for some

would insert an additional layer of litigagccess system might be as follows: in-s @jéod reason, in a federal COLH.
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National Roundup of State—Federal Judicial Councils

aHoward D. McKibben (U.S. D. Nev.) and&/irginia— Chief Justice Harry L. Carricothat it should be supervised by the supreme
Judicial Council met on October 28, 199Mr. Sarnowski described the cooperati®a. Sup. Ct.) presided over the Septemlmmurt instead of the bar.

in San Francisco. Seven state members &ff@rts of the federal district court and th29, 1994, meeting of the council in Rich- ]

seven federal members attended. Justitate Department of Prisons and Attorneyond. Robert N. Baldwin (Va. Ct. Adm’fNorthern Mariana Islands—The Com-

H. Walter Croskey (Cal. Ct. App.) and hi&eneral’s office to quickly and efficientlypresented a status report on the Middronwealth—Federal Judicial Council met
subcomittee on council structure recaraddress prisoner pro se litigation, includimtlantic State—Federal Judicial Relatigr?n February 3, 1995, in Saipan. Chief Jus-
mended, and the council approved, retaitevelopment of an early case evaluatiships Conference scheduled for Novembée Jose Dela Cruz (N. Mar. I. Sup. Ct)
ing the present council structure and adggaring system. Michael Pescetta, directof—15 in Williamsburg. The council diswelcomed Commonwealth Acting Gover-
menting the structure by conducting pe®f the Nevada Appellate Project, reportedissed the disagreement between the| DeL Borja and Justices Bellosillo and
odic regional meetings in each of the foan the continuing work of the project, department of Justice and the American B&uiason of the Supreme Court of the Phil-
federal judicial districts. Justice William Dspite its loss of state funding, to deal withssociation (and Conference of Chief JutPines as guests at the meeting. Chief
fervices to attorneys in federal habeas ciices) regarding the rule exempting federditdge J. Clifford Wallace (U.S. 9th Cir.)
of a survey of programs offerred by theus cases, the shortage of counsel andphesecutors from state bar ethics codes tR¥Pressed the need to continue quality judi-
largest state and federal courts in Califorriaiality of representation in capital casgsiohibit lawyers from talking with person§ial education programs at all judicial lev-
and case file handling and retention maepresented by counsel. The council al§t¢ and the need for computerization in
ciary. Judge Alexander H. Williams 1l (Calters. Judge Brunetti and Mr. Sarnowski |etiscussed the impact on the courts of hea#Rall courts, noting that the decline in
Super. Ct.) gave a report on the successhg council’s discussion of the impact of theare reform legislation and the federal criff@SOUrces Increases the need for sharing
Capital Case Symposium, and the counggw federal crime legislation, and Mbill then recently enacted. resources. The council discussed continu-
discussed a recommendation that a cirg#@rnowski updated the council on continu- _ ing efforts to solicit donations of excess
wide capital defender organization be crigg planning for a statewide video-telecc \Washington—The council met on Octo-library books to the Commonwealth Law

ated to handle the bulk of capital habeterencing network and its possible applicBer 21, 1994, in Seattle. Justice Barbdrdbrary. Presiding Judge Alexandro C.
defense cases. The California Center| fin to judicial uses. Durham (Wash. Sup. Ct.) presided. A pan@éastro (N. Mar. |. Super. Ct.) presented a

Judicial Education and Research will lbe moderated by Judge Barbara J. Rothsteaport on the state of the superior court,
developing a video training program idPklahoma—Nineteen members of th¢U.S. W.D. Wash.) explored the role of lawmcluding plans to install a local area net-
capital case counsel at the state appe"g@élncn met on November 15, 1994. Judgehools in developing and enhancing attavork and provide computer workstations
level. Judge Fern M. Smith (U.S. N.D. cal§arol M. Hansen (Okla. Ct. App.) reportedey professionalism. Members of the p rfer all judges. The council discussed ways
led a discussion of proposed rules to facifiat & subcommittee of the western distriocluded Justice Charles Z. Smith (Wasthat judges and staff of the U.S. 9th Circuit
tate coordination of large cases, and tfeuncil (the Oklahoma council is divide&up. Ct.), Dean Wallace D. Loh (Univ. ofould assist the commonwealth in technical
council also discussed the state judgddto three regional councils according|#/ashington School of Law), and Dean Jolamd training areas. Other topics on the coun-
experience under the “three-strikes” legithe boundaries of the three federal distriet Clute (Gonzaga Univ. School of Lawil agenda were the experience of the supe-
lation and its effect on civil case dockefourts) is working with the AttorneyDean Loh suggested that law schools andr court with cameras in the courtroom,
and courthouse facilities. General’s office and Department of Cothe bar cooperate in developing a set the recent vote of the U.S. Judicial Confer-
rections officials to implement a mediatioariteria that each assess in making admésice to disallow use of cameras in the
lowa—At the meeting of the lowa Stateprogram in the state prisons and fedesabns decisions and that they adopt |theurtroom, and how the judiciary may ef-
Federal Judicial Council on September [Iggrtification of the administrative grieysame criteria as a method of raising thectively deal with family violence issues.
1994, participants discussed the followingnce procedure. Judge Jane P. Wisentlareshold level for admission. The pan&lhief Judge Alex Munson (U.S. D. N. Mar.
the growing phenomenon of jury nullifica¢Okla. Dist. Ct.) reported on a meeting|@fiso discussed perceptions of a growihgand Chief Justice Dela Cruz are pursuing
tion and how state and federal courts mighe northern district bankruptcy judges witlack of civility in the legal profession. Seyplans to enlist the aid of the probation office
deal with it; resolving scheduling conflictsstate judges to discuss the effect of ambjgaral university and bar programs were natetithe Superior Court of Guam in develop-
the potential use by federal courts of tigeis and complex divorce decrees in barfer their success in teaching professionatg a training program for commonwealth
lowa Fiber Optic Network; and a comparfuptcy proceedings. Magistrate Judge Joism and ethics issues. A task force gjrdges and court staff. Chief Judge Wallace
son of the Federal Rules of Civil Proceduke Wagner (U.S. N.D. Okla.) describegointed by Chief Justice James A. Andeneted the completion of the Ninth Circuit’s
with the local federal rules. The counciiow the northern district council and stason (Wash. Sup. Ct.) will respond to thetudy of gender bias and its upcoming re-
also discussed proposed improvementscrurts are coordinating ADR-sharing prABA's report evaluating the state bar’s digort on race, religion, and ethnicity in the
the lowa bar examination and plans fargiams, training, and work, and are develogipline system. The bar report stated thedurts and suggested that Guam and Saipan
new edition of the lowa Judicial Directorying a written protocol for cooperation. Ththe system is underfunded and suggesstuuld explore the relevance of these stud-
council appointed a committee to develop ies to local conditions.]
Maryland —Five federal judges and fiveand implement methods forimproving com-=
state judges attended the meeting of theinication between the federal and state
Maryland State-Federal Judicial Councjldiciary and the legal community and pub-
Judge Lawrence F. Rodowsky (Md. Clic. The committee, composed of Judge
App.) was elected chair of the counciwiseman, Judge Joe Taylor (Okla. Ct. App.),
Principal topics of discussion at the meeludge Wagner, Judge Robin J. Cauthron
ing, which was held in Baltimore, were th@J.S. W.D. Okla.), and Judge Robert |H.
resolution of attorney calendar confli¢tdenry (U.S. 10th Cir.), will endeavor to
and an administrative order of the Maryssue periodic press releases regarding coun-
land Court of Appeals establishing guideil activities.
lines for the resolution of such conflicts.
Areas where the sharing of informatio@regon—Over 60 members of the council
between state and federal judges would et on February 10, 1995. Judge Otta R.
useful were identified, including death peiskopil, Jr. (U.S. 9th Cir.) and Judge Pamela
alty cases and bankruptcy stays and thieirAbernethy (Or. Cir. Ct.) reported on the
effects. The judges also considered “fefiiture of federal and state judiciaries, the
eral law issue” training for state judge$gederal circuit'sJustice 2020report, anad
including ERISA, and the inclusion of fegthe upcoming state report on court im-
eral judges in state judicial education prerovement. Judge James A. Redden (U.S.
grams. Another item on the agenda was fBeOr.) and U.S. Attorney Kris Rogers led
proposed long range plan for the fedemtiscussionon effortsin Congresstoamend
courts. Chief Judge J. Frederick Motz (U.8arts of the 1994 federal crime statyte.
D. Md.) outlined local federal rule changeShief Justice Wallace P. Carson Jr. (Or.
relating to admission of attorneys to tHsup. Ct.) reported on the effect of current
Maryland federal court and compensatiépregon ballot measures—mandatory mini-
of expert witnesses. mum sentences for juveniles and other citi-
zen-mandated crime-fighting measures—
Nevada—tas Vegas was the site of thghat would affect the courts and the prison
November 4 meeting of the Nevada Statgystem. Bankruptcy Judge Polly S. Higdon
Federal Judicial Council, with seven mengu.S. D. Or.) and Magistrate Judge John A.
bers attending. The council welcomed Ngelderks (U.S. D. Or.) submitted their re-
vada Deputy Attorney General David \Iport on the effect of bankruptcy on nan-
Sarnowski and Assistant Federal Publeinkruptcy courts. Chief Justice Carson

California— The California State—Feder

e]
Defender John Lambrose. The council digeported on the work of the state committee & =2
cussed the use of State Justice Institeie racial and ethnic issues. Several tribal _ & 5
(SJ1) grants to fund “capital” law clerks foeourtjudges and officials attended the coun- @' =
trial court judges in death penalty casesimeeting. Judge Redden updated the coun-= 2 -
Bankruptcy Judge Robert C. Jones (U.S. &M.on state—federal—tribal court relations. A o ;8 8
Nev.) suggested that a training progrageuncil subcommittee will explore a pro- § S £ S
funded by the SJI, be conducted for stagiesal to assign a part-time federal magis- & = 3 2
trial judges on methods for handling casgate judge to sit on certain cases on|the O g © = o
affected by federal bankruptcy court stayiservation to hear cases where there areg 8% & . O X
The council also discussed the need f@sn-tribal defendants and tribal victims. ©'5® £ 8 & g S
better communication between the staftie formal council meeting was followed S £ 8 9: =70 Q
and federal courts regarding early appoily a panel presentation that addressed the™ °g £ ©OS80o O
ment of counsel in death penalty case®ser pays” proposal now being consjd- & S% E .g % 2A
Judge Melvin Brunetti (U.S. 9th Cir.) deered by the U.S. Congress. The panel in- & § 2 ;—(ﬁ S=E€¢<
scribed the success of the circuit's new petuded Chief Justice Carson, Judge Red- \§ 5 g ©™ 33 %
se unit, which saves court time and ingen, and the chairs of the Oregon House ql) - 8 s %8 £
proves understanding by reviewing meritand Senate judiciary committees. 52 T35 0 :__Ug
rious cases and locating counsel. Judge hae EPESS



